UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF PLANNING, EVALUATION AND POLICY DEVELOPMENT

Dr. Donald Parker

Superintendent

Chappaqua Central School District MAY 1 92010
P.O. Box 21

66 Roaring Brook Road

Chappaqua, New York 10514

(b)(6)

Complaint No.
Family Educational Rights
and Privacy Act

Dear Dr. Parker:

This is to inform you of the finding in the complaint filed bM ) [Parent) against
the Chappaqua Central School District (District) under the Family Educational Rights and
Privacy Act (FERPA). By letter dated May 5, 2008, this Office informed you of the Parent’s
allegation that the District violated § 99.10 of the FERPA regulations when it did not provide
him access to his son (Student) education records. Specifically, on December 23,
2007, the Parent stated to this Office the following:

Qur son . . . is in seventh grade afl in[&® New
York, where he started in fifth grade. On July 10, 2007 our attorney wrote to the school
principal requesting that we be given an opportunity to review {my son’s] complete
educational record. When we went to the school guidance office to review it, we saw that
it contained virtually nothing but his report cards. We are interested in reviewing the
minutes or notes of parent teacher meetings and other records, but have been informed, by
the principal, that these are “personal notes” not subject to disclosure to us.

Our four subsequent letters to the principal and her two replies have led us to conclude
that the school is using the “personal notes” ex¢eption illegitimately to deny us access to
records of our son which are rightfully ours to examine.

In support of his allegation, the Parent provided a letter dated February 6, 2008, stating that the
education records to which he is seeking access were any notes taken by{®® __ |(secial
worker), [P)X6) |(guidance counselor),[®®) |(social studies teacher),[®® ]

(English teacher),[®® _math teacher) and {©)© ~ Iscience teacher) at a
meeting that took place on November 6, 2007. An additional meeting took place on December 5,
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2006, with the Principalma) —[present and all of the school officials listed above except
for |©)© | The Parent explains that at both meetings[®X® ] took notes on her

laptop. Also, the Parent provided a copy of a November 15, 2007, letter from Principal®® |
Wresponding to the request of the Parent’s attomey for access to the Student’s education
records. In her letter, *stated:

The teacher you referred to, |®© uses his own laptop to take personal notes at
every meeting he attends. He does this whether others take notes or not and he does in on

his laptop because he prefers not to write by hand. These are his personal notes and for
his use only. You can verify this with|”® I recall attending one meeting with [the
Parent] and members of the team in which|®)®) pnd I took our own, personal notes.

Please accept my assurances that the record you will see when you visitl(b)(s) —l
again will be [the Student’s] in its entirety. When you are ready, you can either contact

the Guidance Office or my secretary[PX) —Jto set up an appointment. I would like
to know when you are coming in so [ can make sure the Child Study Team notes are there

since they are kept in a separate location.
Section 99.10(b) of the FERPA regulations states:

The educational agency or institution shall comply with a request for access to records
within a reasonable period of time, but in no case more than 45 days after it has received

the request.
“Education records™ means those records that are:
(a) Directly related to a student; and

(b) Maintained by an educational agency or institution or by a party acting for the agency
or institution.

34 CFR § 99.3 “Education records.”

Exempted from the definition of education records are those records which are kept in the sole
possession of the maker of the records and are not accessible or revealed to any other person
except a temporary substitute for the maker of the records. 34 CFR § 99.3 “Education
records”(b)(1). Once the contents or information recorded in sole possession records is
disclosed to any party other than a temporary substitute for the maker of the records, those
records become education records subject to FERPA. Generally sole possession records are of
the nature to serve as a “memory jogger” for the creator of the record. For example, if a school
official has taken notes regarding telephone or face to face conversations, such notes could be
sole possession records depending on the nature and content of the notes.

When determining whether records are "education records" or "sole possession records” under
FERPA, the intent in creating and maintaining the records must be considered, as well as whether
such intent has been modified since the records were created. FERPA, a privacy statute,
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generally prohibits the nonconsensual disclosure of education records, or personally identifiable
information contained in education records. Thus, once a teacher or other school official decides
to make his or her "sole possession" records available to a party other than a temporary
substitute, those records should be treated as education records for the purposes of any
disclosures which may occur.

By letter dated June 5, 2008, Lisa Rusk, attomey for the District responded as follows:

It is the District’s position that Section 99.10 of the FERPA Regulations was not violated
and that the parents were provided access to all of the education records of their son. . . .

Certain notes have been taken and maintained by guidance counselor and
Teacher|®)©) | have been determined to be sole possession records pursuant to

20 U.S.C. 1232g(a)(4)}B)(1) and 34 CFR 99.3 and have not been shared with the parents
or anyone else. Enclosed for your review are affidavits from all school personnel listed in
the Complaint letter. Each affidavit indicates either that the employee did not take or
maintain notes or that the notes were kept to be used only as a personal memory aid and
have not been revealed to any other person.

Ms. Rusk provided signed affidavits fronl(b)(e) |all :
three of whom stated that they attended a meeting with the Parent on November 6, 2006, and
December 6, 2006 and that they did not take any notes at the meetings. The District provided an

affidavit fr0m| |stating that she attended the November 6, 2006, meeting and did
not take any notes. ,

i (b)(6) _
The affidavits signed byand indicate that they took notes at the

meeting and that they never shared those notes with anyone and they had no intention of sharing
the notes that they took. They stated that the notes they took were personal memory-refreshing
notes or for memory recollection [®©) Istated in her signed affidavit that the purpose of
her note taking was for personal memory refreshing and that when she determined that they were
urnthelpful she discarded them. The affidavit states that at no time did she share the notes with
anyorne.

The District refutes the allegation that the Parent was denied access to the Student’s education
zlég*zc:{mis_a11d_,fzzu:df.mls_that the 1nf0rmat10n that the Parent wishes to gain access to fron®®

and meet the above outlined definition of sole possession
records under FERPA and as such are exempt from the definition of education records. Under
FERPA, parents have the right to access those records that meet the definition of education
records. Because the information provided from the District indicates that the notes that were
taken at said meeting were not disclosed to any other individual other than the maker of the
record, and because the Parent did not provide evidence that indicates otherwise, we conclude
that the information maintained by the three school officials are sole possession records and as
such are exempted from the definition of education records. Accordingly, we find that no
violation occurred in this case.




Page 4 - Dr. Donald Parker

We are closing this complaint and will so notify the Parent by copy of this letter. Thank you for
your cooperation with regard to this matter.

Sincerely,

Ellen Campbell
Acting Director
Family Policy Compliance Office

cC: Parent

Ms. Lisa S. Rusk





